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BOOKSELLER 


SIR, 


22 HIS comes to you froin a Country Cen- 
tleman,. deſcended from a F amuly who 
have always diſtinguiſhed themſelves in the 
Cauſe of Liberty; and though very ola, I 
have not out-lived the Defire of ſeeing that 
great Bleſſing ſecured to Poſterity. As I was 
not only an Eye-W, neſs of the illegal and 
arbitrary Proceedings in the Reigns of King 
Charles and King James the Second, but 
myſelf a Sufferer by them, I hea#tily con- 
curred in the Revolution with all the little 
Aſfiftance in my Power, as well as my good 
Wiſhes. I was in hopes that we ſhould have 
reaped all the Advantages from that great 
and glorious Event, which the fincere and moſt 
zealous Promoters of it were promiſed and ex- 
pected. But man % of us, who were m. cor- 
Gary devoted. 79 the Intereſls of ' Liberty and 
A 2 cur 


% 
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our Country, complained, and I think with tos 
much Reaſon, of our Difappointment 3 which 
we were willing hawever to impute to the 
Exigencies of the Times, and the Difficulties 
generally attending a new Settlement. The 
War, which immediately followed it, ſeemed, 

in ſome meaſure, to excuſe thoſe, who flattered 
us awith Hopes that they would take a favour- 
able Opportunity to compleat and perfect this 


great Bleſſing. We were willing to believe 


that the Bill of Rights /though not fo full, in 
many Points, as we could have wiſhed) and 
the Limitations of the Crown, in the Act of 
Settlement, would have been ſufficient to ſecure 
us from any dangerous Attempts on our Li- 


berties for the future. But it is a melan- 


choly Conſideration, to reflect on the Difficul- 
ties which the People are almoſt conſtantly 
obliged to ſtruggle with, againſt the Incroach- 


ments of Courts and Miniſters ; who though 


they have frequently been the moſt} flrenucus 
Advocates for Liberty, and ſeemmgly the moſt 
zealous in the Proſecution of other bad Mini- 
ſters; yet, / they bappen to ſucceed them, too 


Jreque nutly renounce their old Principles, and 


from the Remembrance of the Trouble they 


gave to their Predoceſſors, become the moſt 


. and inveterate Enemies of thoſe 
who adhere to the ſame Principles : An 
OHer vation, ich vaio often given me great 

 Uneafmeſs ; 


* 
— r 


} 
4 


Wa! 
Uneaftneſs ; but Retirement and the Indolence 
natural to old Age would, in all probability, 
have worn it off, if 1 had not been lately very 
much alarmed by, ſeveral Papers, which, as J 
am informed, are with great Induſtry diſperſed 
in this, and I ſuppoſe in all other Counties. 
As I am fill in the ſame Way of Thinking 
that I was forty Years ago, it is with great 
Grief and Aſtoniſbment, that I fee the fun- 


damental Principles of our Conſtitution flruck 


at in thoſe Papers; the great Ends of the 


Inſtitution of Parliaments attempted to be 


rendered uſeleſs, by the open and avowed plead- 
ing for their Dependency on the Crown; 2 
Dadtrine, which the moſt ſhameleſs Abettors 
of Tyranny and arbitrary Power, iu former 
Times, would have bluſhed to have publiſhed : 
and to compleat their Wickeadneſs, they are 


_ covertly endeavouring to undermine the Rights 


and Privileges of an Engliſn Jury, #62: 


great Security, on which our Lives and Pro- 
perties depend; which we only, of all the 


Nations of Europe, enjoy; and which hath 
diſlinguifhed our happy Conſtitution from all 


others in the moſt diſtant Periods of Antiquity. 


LT muſt confefi, that I did not, think J 


ſhould have lived to ſee ſuch pernicious Doc- 


trines revived fo ſoon after we had ſmarted 
wider them, and when it hath coſt the Na- 


tion 
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[ vi] 
tron ſo much Blood and T, reaſure to be deli- 
vered from the miſchievous Conſequences of 
them. 


The M, emory, «hich I fill retain, of the 


Dread and Terror we were continually under 


in thoſe Times, not only from packed and 


corrupted Juries, but from the Influence of 
the Courts upon weak and timorous Juries, 
fills me with the greater Indignation and 
Abborrence at theſe vile Betrayers of the 
Intereſts of their Country ; and makes me 


judge it highly neceſſary, at this Time, to 


furniſh my Fellow-Subjetts with fome Anti- 
dotes againſt ſuch Poiſon, of which T have 


many in my Study, collefted from the Writ- 


ings of thoſe Times, when I made my firſt 
Appearance in the World. At preſent, TI 

think I cannot do better than in deſiring you 
to reprint this excellent little Treatiſe, 7 
which the original Deſign, Duty and Power 
of Jurors ore ſo clearly explamed, that it 
will be ſuffictent to inſtruct all thofe, who 
fhall, on theſe Occaſions, have the Lives and 
Properties of their Fellow-Subjetts in their 


Hands, and I hope encourage them to diſ- 


charge this Duty with the Courage and 


Integrity becoming Engliſhmen, who are 


intruſted with He great and een 5 


Privilege. 
1! 


vi ] 


It was publiſhed at the latter End of King 
Charles he Second's Reign, and generally 
believed to be written by that able and honeſt 
Lawyer, Sir John Hawles, who was made 
Sollicitor-General fo King William after 
the Revolution, for his Services in the C auſe 
of Laberty, 


T ſhall only add, that if this Piece ſhould 

ö meet with that Reception from the Publick 
which it deſerves, I may perhaps furniſh you 

with ſome others in my C Hoch, relating to 


i the ſame _ ect. 
| I am, Sir, 
Your unknown F riend, 


| and a Lover of my Country, 
Dec. 20, 1731. 


| Devonſhire, 7. 
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Barriſter. | 


Y old Client! a good Morning to you: 
Whither ſo faſt? You ſeem intent 
upon ſome important Affair? 

3 Worthy Sir! I am glad to ſee you 


thus opportunely, there being ſearce any Perſon 


that I could at this time rather have wiſhed to 
meet with. 
Barr. I ſhall eſteem myſclf happy, if in any 
thing I can ſerve you. — The Bu/ine/s, I pray? 
Furym. I am ſummoned to appear von a Jury, 
and was juſt going to try it 1 could ger off. 
Now I doubt not but you can pur me into the 


beſt Way to obtain that Favour. 


Barr. It is probable I could: But firſt let me 
know the Reaſons why mu delire to decline that 
Service? 


B Jurys. 


ſ2] 
Furym. You know, Sir, there is ſomething of 
Trouble and Loſs of Time in it; and Men's Lives, 
Liberties, and Eftates (which depend upon a 


Jury's Guilty, or Not Guilty, for the Plaintiff, or 
for the Defendant) are weiphty Things, I would 


not wrong my Conſcience for a World, nor be 
acceſſary to any Man's Ruin. There are others 
better ſilled in ſuch Matters. I have ever ſo 
loved Peace, that I have forborne going to Law, 
(as you well know many times) though it hath 


been much to my Los. 


Parr. I commend your Tenderneſs and Modeſty ; 
yet mult tell you, theſe are but general and weak 


Excuſes. As for your Time and Trouble, it is 


not much; and however, can it be better ſpent 
than in doing Juſtice, and ſerving your Country? 


To withdraw yourſelf in ſuch Caſes, is a kind. 
of Sacrilege, a Robbing of the Publick of thoſe 


Duties which you juſtly owe it; the more peace- 
able Man you have been, the more fit you are. 


For the Office of a Juryman is, conſcientiouſly to 
judge his Neighbour, and needs no more Law 
than. is caſily learnt to direct him therein, 1 
look upon you therefore as a Man well qualified 
with Fate, Diſcretion, and Integrity; and if all 


ſuch as you ſhould uſe private Means to avoid: 
it, how would the King and Country be honeſtly: 


ſerved * ? At that rate we ſhould have none but 
Fools or Knaves intruſted in this grand Concern, 


on which (as you well W the Lives, 


Liberties, and Eſtates of all England depend. 


Your Tenderneſs not to be acceſſary to any 


Man' s being wronged or ruined, is (as I ſaid) 
much 


e 
much to be commended. But may you not 
incur it unawares, by ſeeking thus to avoid it? 
Pilate was not innocent becauſe he waſhed his 
Hands, and ſaid, He would have nothing to do 
with the Blood of that juſt One. There are Faults 
of Omiſſion as well as Commiſſion. When you are 
| legally called to try ſuch a Cauſe, if you ſhall 
| ſpuffle out yourſelf, and thereby Perſons perhaps 
| leſs conſcienticus happen to be made uſe of, and 
| ſo a Villain eſcapes Juſtice, or an innocent Man is 
ruined, by a prepoſſeſt or negiigent Verdict; can 
you think yourſelf in ſuch a Caſe wholly blame- 
leſs? Qui non prohibet cum poleſt, jubet : He abets 
Evil, that prevents it not when he may. Nec caret 


\ ſcrupulo Societatis occult qui evidenter facinori defi- 
* nit obviare : He deſerves not to be free from the Suſ- 
Picion of a cloſe Society, or underhand Conſpiracy, in 


| the Miſchief of ſubverting the fundamental Laws and 
; Liberties of the Nation, who ceaſes to obviate and 
| oppoſe it. 
Jurym. Truly, I think a Man is bound to do 
all the Cocd he can, eſpecially when he is lawfully 
called to it. But there ſometimes happen mice 
Cafes, wherein it may be difficult to diſcharge 
| one's Conſcience without incurring the Diſplea- 
| fare of the Court, and thence Trouble and Dewey 
| may ariſe, 

Barr. That is but a vain and needleſs Four: 
For as the Jurors Privileges (and every Engliſh- 
man's in and by them) are very conſiderable; io 
4 the Laws have no leſs providentially guarded chem 
| againſt Invaſion or Uſurpation. So that there 

needs no more than, firſt, Uuderſtanding to 
| 5 B 2 5 know 
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know your Duty, and in the next place Courage 
and Reſolution to practiſe it with Impartiality and 
Integrity, free from accurſed Bribery and Malice, 
or (what is full as bad in the end) baſe and 
ſervile Fear. 

Jurym. I am ſatisfied, that as it is for the 
Advantage and Honour of the Publick, that Men 
of Undertanding, Subſtance and Honeſty, ſhould be 
employed to ſerve on Juries, that Juſtice and 
Kight may fairly be adminiſtered; fo it is heir 
own Intereſt, when called thereunto, readily to 
beſtow cheir Attendance and Service, to prevent 
1 Precedents from Men otherwiſe qualified; 
which may by Degrees fatally, though inſenſibly, 
undermine our quſt Birth- rights, and perhaps fall 
h:avy one Day upon us, or our Poſterity. But 
for my own Part, Iam fearful leſt I ſhould ſuffer 
through my Inorance of the Duty and Office of 
a Juryman, and therefore on that Account prin- 
cipally it is, that I defire to be excuſed in my 
Appcarance 3 which if I underſtood but ſo well 
as I hope many others do, I would with all my 
Heart attend the Service, = 

Barr. You ſpeak honeſtly, and like an Engliſb- 
man. But if that be all your Cauſe of Scruple, 
it may foon be removed, if you will but give 
yourself a very die Trouble of Inquiry into the 
necellary Proviſions of the Law of England 
relating to this Matter. 

Jun. There is nothing (of a temporal Con- 


c-rn) that I would more gladly be informed in, 
becauſe I am fatisfied, it is very expedient to be 
generally known. And rt, I would learn how 


lou 2 


—— — — — — — — 


[3-3 


long Trials by ins have been uſed in this 
Nation? 

Barr. Even Time out of Mind; ſo 1 that 
our beſt Hiſtorians cannot date the Original of 
the Inſtitution, being indeed cotemporary with the 
Nation itſelf, or in uſe as ſoon as the People 
were reduced to any Form of Civil Government, 
and Adminiſtration of Juſtice. Nor have the 
ſeveral Conqueſts or Revolutions, the Mixtures 
| of Foreigners, or the mutual Feuds of the Natives, 
[ at any Time been able to ſuppreſs or overthrow 
it, For, 

1. That Juries (the Thing in Effect and Sub- 
ſtance, though perhaps not juſt the Number of 
chelve Men) were in uſe among the Britons the 
'F firſt Inhabitants of this Iſland, appears by the 
; ancient Monuments and Writings of that Na- 
; fion, atteſting that their Freeholders had always 
| 4 Share in all Trials and Determinations of 
Differences. 

2. Moſt certain it is, that they were practiſed 
by the Saxons *, and were then the only Courts, 
or at leaſt an eſſential, and the greater Part of 
all Courts of Judicature: For ſo (to omit a 
| multitude of other Inſtances) we find in King 
|  Ethelred's Laws, In fingulis Centuriis, Sc. In 
| every Hundred let there be a Court, and let twelve 
ancient Freemen, together with the Lord, or rather, 
| according to the Saxon, the Greve, i. e. the chief 
| Officer amongſt them, be ſworn, That they will not 
condemn any Perſon that is innocent, nor acquit any 
ene that is guilty. 


* Lambo, p. 218. Cole, I far, Inſtitutes, fol. 155. 
6 3. When 
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3. When the Normans came in, William, tho“ 
commonly called the Conqueror, was ſo far from 
abrogating this Privilege of Juries “, that in 
the fourth Year of his Reign, he confirmed all 
King Edward ihe Confeſſor's Laws, and the ancient 
Cuſtoms of the Kingdom, (whereof this was an 
eſſential and moſt material Part.) Nay, he made 
uſe of a Jury choſen in every County, to report and 
certify on their Oaths what thoſe Laws and Cuſtoms 


were; as appears in the Proem of ſuch his 


Confirmation. 

4. Afterwards when the Great Charter, com- 
monly called Magna Charta, (which is nothing 
elſe than a Recital, Confirmation, and Corrobora- 
tion of our ancient Engliſh Liberties) was made 


and put under the Great Seal of England, in the 


ninth Year of King Henry the Third, (which 
was Anno Domini 1225.) then was this Privi- 


lege of Trials by Juries in an eſpecial manner 


confirmed and eſtabliſhed; as in the fourteenth 
Chapter, That no Amercements fhall be aſſeſſed, but 
by the Oath of good and honeſt Men of the Vicinage. 
And more fully in that golden nine-and-twentieth 

Chapter No Freeman fhall be taken or impri- 
foned, nor be diſſeized of his Freehold or Liberties, 
or free Cuſtcms, or be out-lawed, or exiled, or any 
other way deſtroyed, nor ſhall we paſs upon him, or 
condemn him, but by the lawful Judgment of his 
Peers, &c. Which Grand Charter having been 
confirmed by above thirty Acts of Parliament, 
the faid Right of Juries thereby, and by conſtant 


 Uf;ve, and common Cuſtom of England, which 


15 


* Sce elian' Gloſſar,. in the Word Jurata. 
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is the Common Law, is brought down to us as 
our undoubted Birth-right, and the beſt Inheri- 
tance of every Enghſhman, For as that famous 
Lawyer, Chief Juſtice Cote“, in the Words of 
Cicero, excellently avers, Major Hereditas venit 
unicuique noſtrum a jure & legibus quam a paren- 
tibus : It is a greater Inheritance, and more to be 
valued, which we derive from the fundamental Con- 
ſtitution and Laws of our Country, than that which 
comes to us from our reſpective Parents. For with- 
out the former, we have no claim to the latter. 

Furym. But has this Method of Trial never 
been attempted to be invaded or juſtled out of 


Practice ? 


Barr. It is but rarely that any have arrived to 
fo great a Confidence: For it is a moſt dangerous 
Thing to ſhake or alter any of the Rules or ſundamental 
Points of the Common Law, which in truth are the 


main Pillars and Supporters of the Fabric of the 


Commonwealth, Theſe are Judge Cote's Words +, 
Yet ſometimes it has been endeavoured. But 
fo ſacred and valuable was the Inſtitution in the 
Eyes of our Anceſtors, and ſo tenacious were 
they of their Privileges, and zealous to maintain 
and preſerve ſuch a vital Part of their Birth-right 
and Freedom, that no ſuch Attempts could ever 
prove effectual, but always ended with the Shame 


and ſevere Puniſhment oi the raſh Undertakers, 


For Example, | 

1. Andrew Horn, an eminent Lawyer, in his 
Book, intitled, The Mirrour of Juſtices, (written 
in the Reign of King Edward . now near 400 


Years 
* 2 Inſtitut. fol. 56, + 2 Inſtitut. pag. 74. 


[8] 
Years ago) in the fifth Chapter, and firſt Section, 
records, That the renowned Saxon King Alfred 
cauſed four-and-forty Juſtices to be hanged in one 
Year, as Murtherers, for their falſe Judgments 7 
And there recites their particular Crimes, moſt 
of them being in one kind or other Infringe- 
ments,, Violations, and Encroachments of, and 
upon the Rights and Privileges of Juries. A- 
mongſt the reſt, that worthy Author tells us, he 
hanged one Juſtice Cadwine, becauſe he judged one 
Hackwy to Death without the Conſent of all th2 
Furors; for whereas he flood upon his Jury of 
twelve Men, becauſe three of them would have ſaved 
him, this Cadwine removed thoſe three, and puts 
others in their room on the Jury, againſt the ſaid 
 Hackwy's Conſent. Where we may obſerve, that 
though at laſt twelve Men did give a Verdict 
againſt him, yet thoſe, ſo put upon him, were 
not accounted his Jurors; by reaſon all, or any 
of them, who were firſt ſworn to try him, could 
not (by Law) be removed, and others put in 
their ſtead : And that ſuch illegal Alteration was 
then adjudged a capital Crime, and forthwith the 
ſaid Cadwine was hanged. 

2. A ſecond Inſtance I ſhall give you in the 
Words of the Lord Chief Juſtice Coe. Againft 
this ancient and fundamental Law (and in the 
face thereof) there was in the eleventh Year of 
King Henry VII. cap. 3. an Act of Parliament 
© obtained (on fair Pretences, and a ſpecious Pre- 
©* amble, as to avoid divers Miſchiefs, c.“) 
whereby it was ordained, That from thencefort5, 

2 pg 
(ole, 2 part of Inſtitutes, Je. 51. 
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as cell Juſtices of Aſſize, as Fuſtices of the Peace, 
upon a bare Information for the King before them 
made, without a Finding or Preſentment by the 
Verdict of twelve Men, ſhould have full Power and 
Authority by their Diſcretions, to hear and determine 
all Offences and Contempts committed or done by any 
Perſon or Perſons againſt the Form, Ordinance, or 
Effet of any Statute made and not repealed, &c. 
By Colour of which Act (faith Coke) ſhaking 
this fundamental Law (he means, touching all 
Trials to be by Juries) it is not credible what 
HORRIBLE OPPRESSIONS and EXAC- 
TIONS, to the undoing of MULTITUDES 
of People, were committed by Sir Richard 
* Empſon Knight, and Edmund Dudley Eſq; 
© (being; Juſtices of the Peace) throughout Eng- 
land; and upon this unjuſt and injurious Act 
* (as commonly in like Caſes it falleth out) a new 
* Office was erected, and they made Maſters of 
* the King's Forfeitures.“ 

But not only this Statute was juſtly, ſoon after 
the Deceaſe of Henry VII. repealed by the Stat. of 
the 1 Heu. VIII. cap. 6. but alſo the ſaid Empſon 
and Dudley (notwithſtanding they had ſuch an A 
to back them, yet it being againſt Magna Charta, 
and conſequently void) were fairly executed for 
their Pains; and ſeveral of their Under-Agents, 
as Promoters, Informers, and the like, ſeverely 
puniſhed, for a Warning to all others that ſhall 
dare (on any Pretence whatſoever) infringe our 
Engliſh Liberties *. For ſo the Lord + Coke 


having (elſewhere) with Deteſtation — en 
| their 


* See Sir Rich. Baker's Chron. b. 273. 4 Part luſti. fol. 41. 
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10 
their Story, pathetically concludes; Nun + eorum 


veſtigiis inſiſtant, exitus per borreſcant: Let all thoſe 
who ſhall preſume to tread their Steps, tremble at their 


dreadful End. Other Inſtances of a later Date 


might be given, but I ſuppoſe theſe may ſuffice. 
Furym. Yes, ſurely; and by what you have 


diſcourſed of the long continued Uſe of Juries, and 


the zealous Regards our Anceſtors had not to 
part with them, I perceive that they were 
eſteemed a ſpecial Privilege, Be pleaſed therefore 


to acquaint me wherein the Excellency and Advan- 


tages to the People, by that Method of Trial 
above others, may conſiſt ? 


Barr. This Queſtion ſhews you have not 3 
much converſant abroad, to obſerve the miſerable 
Condition of the poor People in moſt other 
Nations, where chey are either wholly ſubjeZ to 
the deſpotick arbitrary Luſt of their Rulers ; or 
at beſt under ſuch Laws as render their Lives, 
Liberties, and Eſtates, liable to be diſpoſed of 
at the Diſcretion of Strangers appointed their 
Judges, moſt times mercenary, and Creatures of 
Prerogative; ſometimes malicious and oppreſſive, 
and often partial and corrupt ®. Or ſuppoſe 
them ever ſo /t and upright, yet ſtill has the 
Subject no Security againſt the Attacks of un- 
conſcionable Witneſſes; yea, where there is 10 
ſufficient Evidence, upon bare Suſpicions, they are 
obnoxious to the Tortures of the Rack, which 
often make an iznocent Man confeſs himſelf guilty, 


merely 


* See all this exeellently made out, and more at large, by the 
L. C. J. Ferteſcue, afterwards Chancellor to R. Her, VI. in his 
Book Le laudibus Legum Anglia, cap. 20, 27, 28, 29. 


[21] 
merely to get out of preſent Pain. Ts it not then 
an ineſtimable Happineſs to be born and live under 
ſuch a mild and righteous Conſtitution, wherein 
all theſe Miſchiefs (as far as human Prudence can 
provide) are prevented; where none can be 
condemned, either by the Power of ſuperior 
Enemies, or the Raſhneſs or Ill eil of any Judge, 
nor by the bold Affirmations of any profligaze 
Evidence; but no leſs than twelve honeſt, ſubſtantial, 
impartial Men, his Neighbours (who conſequently 
cannot be preſumed to be unacquainted either 
with the Matters charged, the Priſoner's Courſe 
of Lite, or the Credit of the Evidence) muſt firft 
be fully ſatisfied in their Conſciences, that he is 
guilty, and ſo all unanimouſly pronounce him 
upon their Oazhs ? Are not theſe, think you, 
very material Privileges ? 
Jurym. Yes, certainly, though I never ſo well 
confidered them before. But now I plainly ſee 
our Forefathers had, and we ſtill have, all the 
Reaſon in the World to be zealous for the Main- 
tenance and Preſervation thereof from Subver- 
fion or Encroachments, and to tranſmit them 
intire to Poſterity. For if once this Bank be 
broken down or neglected, an Ocean of Op- 
preſſion, and the Ruins of infinite Numbers of 
People, (as in Empſon and Dudley's Days) may 
eaſily follow, when on any Pretence they may be 
made Criminals, and then fined in vaſt Sums, 
with Pretext to enrich the King's Coffers, but 
1ndged to feed thoſe inſatiate Vultures that promote 
ſuch unreaſonable Proſecutions. But ſince you 
have taught me ſo much of the Antiquity and 
C 2 Excellency 
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Excellency of Juries, I cannot but crave the 


Continuance of your Favour, to acquaint me 


ſomewhat more particularly of their Offce and 
Power by Law. 

Barr. I ſhall gladly comply with ſo reaſonable 
and juſt a Requeſt. * A Fury of twelve Men are 
by our Laws the only proper Fudges of the Matter in 
Iſſue before them. As for Inſtance, 

1. That Teſtimony which is delivered to 
induce a Jury to believe, or not to believe 
the Matter of Fact in Iflue, is called in Law 
EVIDENCE, becauſe thereby the Jury may, 
out of many Matters of Fact, Evidere veritatem ; 


that is, /ee clearly the Truth, of which they are 


proper Judges. 

2. When any Matter is ſworn, Deed read, or 
offered, whether it ſhall be believed or not, or 
whether is be true or falſe in point of Fact, the 
Jurors are proper Judges. 

3. Whether ſuch an Act was done in | fach or 
ſuch a Manner, or to ſuch or ſuch an Intent, the 
Jurors are Judges. For the Court is not Judge 
of theſe Matters, which are Evidence to prove 
or diſprove the Thing in Iſſue. And therefore 
the Witneſſes are always ordered to dzre# their 
Speech to the Fury, they being the proper Judges 
of their Teſtimony. And in all Pleas of the 
Crown (or Matters Criminal) the Priſoner is 
ſaid to put himſelf for Trial upon his Country, which 
is explained and referred by the Clerk of the 
Court to be meant of the Jury, ſaying to them, 
Which Country you are. 


Jun. 
See Coke, 4th Part of Inſtit. fo/. 84. 


19 3 
Jurym. Well then, what is the Part of the 
King's Juſtices, or the Court? what are they to 
take Cognizance of, or do, in the Trials of Mens 
Lives, Liberties, and Properties ? 
Barr, Their Office in general is to do equal 
Juſtice and Right: particularly, 


1. To ſee chat the Jury be regularly returned 


and duly orn. 

2. To ſee that the Priſoner (in Caſes where *tis 
permittable) be allowed his lawful Challenges. 

3. To adviſe by Law, whether ſuch Matter 
may be given in Evidence or not, ſuch a Writing 


read or not, or ſuch a Man admitted to be a 
Witneſs, Sc. 


4. Becauſe by their Learning and Experience 


they are preſumed to be beſt qualified to aſk 
pertinent Queſtions, and in the moſt perſpicuous 
Manner ſooneſt to ſift out Truth from amongſt 
tedious impertinent Circumſtances and Tauto- 


logies; they therefore commonly examine the 


Witneſſes in the Court, yet not excluding the Fury, 
who of Right may, and, where they ſee Cauſe, 
ought to aſk them any neceſſary Queſtions ; 
which undoubtedly they may lawfully do with 
Modeſty and Diſcretion, without begging any 
Leave. For if aſking Leave be neceſſary, it 
implies in the Court a Right whea they lift to 
deny it; and how then ſhall the Jury know the 
Truth? And ſince we fee that Council, who 
too often ( Pudet hec opprobria nobis) for 


their Fees ſtrive only to baffle Witneſſes, and 
ſtifle Truth, take upon them daily to znterrogate 


the Evidence, *tis abſurd to think that the 
Jurors 
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Jurors ſhould not have the ſame Privilege, who 
are upon their Oaths, and proper Judges of the 
Matter. 

5. As 2 Giſcreet and lawful Aſſiſtant to the 
Jury, * they do often recapitulate and ſum up 
the Heads of the Evidence ; but the Jurors are 
ſtill to conſider whether it be done truly, fully, 
and impartially, (for one Man's Memory may 
ſooner fail than Twelve's.) He may likewiſe 
ſtate the Law to them, that is, deliver his 
Opinion where the Caſe is difficult, or they deſire 


it, But ſince ex facto jus oritur, all Matter of 


Law ariſes out of Matter of Fact, ſo that till the 
Fact is ſettled there is no Room for Law; there- 
fore all ſuch Diſcourſes of a Judge to a Jury are 
or ought to be hypothetical, not coercive; condi- 
tional, and not pofetzve : viz. If you find the Fat} 
thus or thus, (ſtill leaving the Jury at Liberty to 
find as they ſee Cauſe) then you are ta find for the 
Plaintiff. But if you find the Fact thus or thus, 
then you are to find for the Defendant, or the like, 
Guilty, or Not Guilty, in Caſes Criminal. 
Laſtly, They are to take the Verdict of the 
Jury, and thereupon to give Judgment accord- 
ing to Law. For the Office of a Judge (as Coke 


well obſerves) is jus dicere, not jus dare; not 
to make any Law by Strains of Wit, or forced 


Interpretations z but plainly and impartially to 
declare the Law already eſtabliſhed. Nor can 
they refuſe to accept the Jury's Verdict when 
agreed: For it they ſhould, and force the 
Jury to return, and any of them ſhould miſcarry 


for 
Vaughan's Reports in Buſbell's Caſe, fol. 144. 
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for want of Accommodation, it would undoubt- 
edly be Murther; and in ſuch Caſe the Jury 
may without Crime force their Liberty, becauſe 
they are illegally confined, having given in their 
Verdict, and thereby honeſtly diſcharged their 
Office, and are not to be ſtarved for any Man's 
Pleaſure. 
Jurym. But I have been told, that a Jury is 
only Judge of naked Matter of Fact, and are not 
at all to take upon them to meddle with, or regard 
Matter of Law, but leave it wholly to the Court. 

Barr. *Tis moſt true, Jurors are Judges of 
Matters of Fact; that is their proper Province, 
their chief Buſineſs; but yet not excluding the 
Conſideration of Matter of Law, as it ariſes out 
of, or is complicated with, and influences the Fact. 
For to ſay, they are not at all ro meddle with, or 
have reſpect to Law in giving their Verdicts, is 
not only a fa!ſe Poſition, and contradicted by 
every Day's Experience; but alſo a very dangerous 
and pernicious one, tending to defeat the principal 
End of the Inſtitution of Juries, and fo ſubtilly 
to undermine that which was too ſirong to be battered 
"ou 


0 6 falſe: For though the Direction, as to 
ame of Law ſeparately, may belong to the 


Judge, and the finding the Matter of Fa act does 
peculiarly belong to the Jury; yet mult your 
Jury alſo apply Matter of Fact and Law together ; 
and from their Conſideration of, and a right 
Judgment upon both, bring forth their Verdict: 

For do we not ſee in moſt General Iſſues, as upon 


Not Guilty, pleaded | in Treſpaſs, Breach of the 


Peace, 
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Peace, or Felony, though it be Matter in Law 
whether the Party be a Treſpaſſer, a Breaker of 
the Peace, or a Feloy; yet the Jury do not find 
the Fa# of the Caſe by itſelf, leaving the Law 
to the Court; but find the Party guilty, or not 
guilty generally? Bo as though they anſwer not 
to the Queſtion ſingly, what is Law ? yet they 
determine the Law in all Matters where Iſſue is 
joined. So likewiſe is it not every Day's 
Practice, that when Perſons are indicted for 
Murther, the Jury does not only find them guilty 
or not guilty, but many times, upon hearing 
and weighing of Circumſtances, brings them in 
either guilty of Murther, Manſlaughter, per Infor- 
tunium, or ſe defendendo, as they ſee Cauſe? Now 
do they not herein complicately reſolve both Law 
and Fact? And to what End is it, that when 
any Perſon 1s proſecuted upon any Statute, the 
Statute itſelf is uſually read to the Jurors, but 
only that they may judge, whether or no the 
Matter be within that Statute ? But to put the 
Buſineſs out of Doubt, we have the Suffrage of 
that Oracle of Law, Littleton, who in his Tenures, 
Sect. 368. declares, That if a Jury will take upon 
them the Knowledge of the Law upon the Malter, 
they may. Which is agreed to likewiſe by Coke 
in his Comment thereupon. And therefore it 
is falſe to ſay, That the Jury hath not power, 
or doth not uſe frequently to apply the Fact 
to the Law; and thence taking their Meaſures, 
judge of, and determine the Crime or r {ſue by 
their Verdict, 


2. As 


7] 

2. As Juries have ever been vęſted with ſuch 
Power by Law, ſo to exclude them from, or 
diſſeiʒe them of the ſame, were utterly to defeat 
the End of their Inſtitution, For then if a Perſon 
ſhould be indicted for doing any common inno- 
cent Act, if it be but clothed and diſguiſed in 
the Indictment with the Name of Treaſon, or 
ſome other high Crime, and proved by Witneſſes 
to have been done by him; the Jury, though 
ſatisfied in Conſcience, that the Fact is not any 
ſuch Offence as it is called, yet becauſe (accord- 
ing to this fond Opinion) they have no Power 
to judge of Law, and the Fat charged is fully 
proved, they ſhall at this rate be bound to find 
him guilty: And being ſo found, the Judge 
may pronounce Sentence againit him, for he 
finds him a convicted Traitor, Sc. by his Peers. 
And thus as a certain Phy lician boaſted, That he 
had killed one of his Patients with the beſt Method 
in the World; ſo here ſhould we have an innocent 
Man hanged, drawn, and quartered, and all 
according to Law. 

Furym. God forbid that any ſuch thing ſhould 
be practiſed ! and indeed I do not very fully 
underſtand you 

Barr. J do not ſay it ever hath been, and 
I hope it never will be practiſed : But this I Will 
ſay, that according to this Doctrine, it may be z 
and conſequently Juries may thereby be rendered 
rather a Snare or Engine of Oppreſſion, than 
any Advantage or Guardian of our legal Liberties 
againſt arbitrary Injuſtice, and made mere Pro- 


perties to do the Due and bear the Blame of 
8 un- 
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unreaſonable Proſecutions. And ſince you ſeem 
fo dull as not to perceive it, let us put an imagi- 
nary Caſe, not in the leaſt to abet any Irreve- 
rence towards his Majeſty, but only to explain 
the Thing, and ſhew the Abſurdneſs of this 
Opinion. ——— Suppoſe then a Man fhould be 
Indicted, For that he as a falſe Traitor, not having 
the Fear of God before his Eyes, &c. did traiter- 
oufly, preſumptuouſly, againſt his Allegiance, and 
with an Intent to affront his Majeſty's Perſon and 
Government, paſs by ſuch or ſuch a Royal Statue or 
Effgies with his Hat on his Head, to the great 
Contempt of his Majeſty and his Authority, the evil 
Example of others, againſt the Peace, and his Ma- 
Jeſty's Crown and Dignity. Being hereupon ar- 
raigned, and having pleaded Not Guilty, ſuppoſe 
that ſufficient Evidence ſhould ſwear the Matter 
of Fact laid in the Indictment, viz. That he 
did paſs by the Statue or Piflure with his Hat on; 
now imagine yourſelf one of the Jury that were 
ſworn to try him, What would you do in the 


Matter? 


Jurym. Do? Why I ſhould be fatisfied in 
my Conſcience, that the Man had not herein 
committed any Crime, and ſo I would bring him 

in not guilty, | 9 

Barr. You ſpeak as any honeſt Man would 
do: But J hope you have not forgot the Point 
we were upon. Suppoſe therefore when you 
thought to do thus, the Court, or one of your 
Brethren, ſhould take you up and tell you, That 
it was out of your Power ſo to do: For look ye 
ſaith he) my Maſters ! we Jurymen are only to find 


Matter © 
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Matter of Fa#t, which being fully proved, as in 
this Caſe before us it is, we muſt find the Party 
guilty : Whether the Thing be Treaſon or not, does 
not belong to us to inquire; it is ſaid ſo here, you ſec, 
in the Indifiment ; and let the Court look to that, 
they know beſt, we are not Fudves of Law : Shall 
we meddle with Niceties and Puntiilio's, and go 
contrary to the Direftions of the Court? So 
perhaps we feat bring ourſelves into a Præmunire 
(as they ſay) and perhaps never be ſuffered to 
be Jurymen. again. No, no, the Malter of Fatt 
you ſee is proved, and that is our Buſineſs ; we 
muſt go according to our Evidence, we cannot 
do leſs: Truly it is ſomething hard, and J pity 
the poor Man, but we cannot help it, &c. 
After theſe notable Documents, what would 
you do now ? 

Jurym. I ſhould not tell what to ſay to it; for | 
I have heard ſeveral ancient Jurymen ſpeak to 
the very ſame Effect, and thought they talked 
very wiſely. 

Barr. Well then, would you conſent to bring 
in the Man guilty ? 

Furym. Truly I ſhould be ſomewhat urwilling 
to do it; but I do not ſee which way it can be 
avoided, but that he — be found guilty of the 
Fact. 

Barr. God keep every honeſt body from fuch 
Furymen! Have you no more regard to your 
Oath ? to your Conſcience £ to Juſtice ? to che 
Lie of a Man? 

Jurym. Hold ! hold! tp we would not 
bring him in gil generally, but only « guilty of 

D 2 the 
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the Fact, finding no more but guilty of paſſing by 
the Statue with his Hat on. 

Barr. This but poorly mends the Matter, 
and ſignifies little or nothing: For ſuch a Find- 
ing hath generally been refuſed by the Court, as 
being 0 Verdict; though it is ſaid it was lately 
allowed ſomewhere in a Caſe that required Favour. 
But ſuppoſe it were accepted, what do you in- 
tend ſhould become of the Priſoner ? Muſt not 
he be kept in Priſon till all the Judges are at lei- 
ſure and willing to meet and argue the Buſineſs ? 
Ought you not, and what Reaſon can you give 
why you ſhould not, abſolutely acquit and diſ- 
charge him? Nay, I do aver, you are bound by 
your Oaths to do it, by ſaying with your Mouths 
to the Court, what your Conſcience cannot but 
dictate to yourſelves, Not Guilty: For pray con- 
ſider, are you not ſworn, That you will well and 
truly try, and true Deliverance make? There is 
none of this Story of Matter of Fa# diſtinguiſhed 
from Law in your Oath. But you are, ell, 
that is, fully, and truly, that is, imparttally, to try 
the Priſoner. So that if upon your Conſciences, 
and the beſt of your Underſtanding, by what is 
proved againſt him, you find he is guilty of that 
Crime wherewith he ſtands charged, that is, de- 
| ſerving Death, or ſuch other Puniſhment as the 
| Law inflicts upon an Offence ſo denominated ; 
then you are to ſay, he is Guilty. But if you 
are not ſatisfied, that either the Ad he has com- 
mitted was Treaſon, or other Crime, (though it 
be never ſo often called ſo) or that the Act itſelf, 


if 


{ 22 ] 
if it were ſo criminal, was not done; then 
what remains but that you are to acquit him? 
For the End of Juries is to preſerve Men from 
Oppreſſion, which may happen as well by impoſing 
or ruining them for that as a Crime, which indeed 
is none, or at leaſt not ſuch or ſo great as is pre- 
tended; as by charging them with the Com- 
miſſion of that, which in truth was not commit- 
ted. And how do you well and truly try, and 
true Deliverance make, when indeed you do but 
deliver him up to others to be condemned, for 
that which yourſelves do not believe to be any 
Crime ? 

Jurym. Well; but the ane el Caſe is a Caſe 
unſuppoſable. It is not to be imagined, that 
any ſuch thing ſhould happen, nor to be 
thought, that the Judges will condemn any 
Man, though brought in guilty by the Jury, 
if the Matter in itſelf be not fo criminal by 

Law. | 
Barr. It is moſt true, I do not File that 
ever that Caſe will happen. I put it in a thing 
of apparent Abſurdity, that you might the more 
clearly obſerve the Unrealpnablenels of this 
Doctrine; but withal I muſt tell you, That it 
it is not impoſſible that ſome other Caſes may 
really happen, of the ſame or the like nature, 
though more fe and plauſible. And though 
we apprehend not, that during the Reign of his 

Majeſty that now is, (whoſe Life God long pre- 
ſerve) any Judges will be made that would ſo wreſ# 
the Law; yet what Security 1 is there, but that ſome 


Succeſſors 
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Succeſſers may not be ſo cautious in their Choice? 
And though our Benches of Judicature be at 
preſent furniſhed with Gentlemen of great In- 
tegrity, yet there may one Day happen ſome 
Treſilian, or Kinſman of Empſon's, to get in, (for 
what has been, may be) who, Empſon- like too, 
ſhall pretend it to be for his Maſter's Service 
to encreaſe the Number of Criminals, that his 
Coffers may be filled with Fines and Forfeitures : 
And then ſuch Miſchiefs may ariſe. And 
Juries having upon confidence parted with 
their juſt Privileges, ſhall ben, too late, ſtrive to 


re- aſſume them, when the Number of ill Prece- 


dents ſhall be vouched to inforce that as of 
Right, which in truth was at firſt a Wrong 
grounded on Eaſineſs and Ignorance. Had our 
wiſe and wary Anceſtors thought fit to depend 


To far upon the contingent Honeſly of Judges, 


they needed not to have been ſo zealous to con- 


tinue the Uſage bf Juries. 


Furym. Yet ſtill I have heard, chat in every 
Indictment, or Information, there is always ſome- 
thing of Form or Law, and ſomething elſe of 
Fat; and it ſeems reaſonable, that the Jury 
ſhould not be bound up nicely to find every For- 


mality therein expreſſed, or elſe to acquit (per- 


haps) a notorious Criminal. But if they find 
the eſſential Matter of the Crime, then they ought 


to find him guilty. 
Barr. You ſay true, and therefore muſt note, 


that there is a wide Difference to be made be- 


tween Words of Courſe, raiſed by Implication 
of Law, and eſſential Words, that cither make 
7 
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or really aggravate the Crime charged. The 
Law does ſuppoſe and imply every Treſpaſs, 
Breach of the Peace, every Felony, Murder, or 
Treaſon, to be done Ui c Armis, with Force 
and Arms, &c. Now if a Perſon be indicted for 
Murder by Poiſon, and the Matter proved, God 
forbid the Jury ſhould ſcruple the finding him 
Guilty upon the Indictment, merely becauſe they 
do not find that Fart of it, as to Force and Aris, 
proved ! For that is implied as a neceſſary or 
allowable Fidtion of Law. 

But on the other ſide, when the Matter in 
Iſſue in itſelf, and taken as a naked Propoſi- 
tion, is of ſuch a Nature, as no Action, Indict- 
ment, or Information will lie for it /ingly, but 
it is worked up by ſpecial Aggravations into 
Matter of Damage or Crime; as that it was done 
to /candalize the Government, to raiſe Sedition, to 
affront Authority, or the like, or with ſuch or ſuch 
an vil Intent: If theſe Aggravations, or ſome 
overt Act to manifeſt ſuch ill Deſign or Inten- 
tion, be not made out by Evidence, then ought 
the Jury to find the Party Not Guilty, For 
Example, | 

Biſhop Le (afterwards a Martyr in 
bloody Queen Mary's Days, for the Proteftaut 
Religion) in his Sermon preached before the 
molt excellent King Edward the VIth, delivered 
theſe Words: © I muſt defire your Grace to 
„ hear poor Mens Suits yourſelf; the Saying, 
„is now, That Money is heard every wherez *' 
if he be Rich, he ſhall ſoon have an end of 
* his Matter; others are fain to go home with 


*« weeping 
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weeping Teats for any help they can obtain 
at any Judge's hand. Hear Mens Suits your- 
ſelf, I require you in God's Behalf, and put 
them not to the hearing of theſe Velvet- 
Coats, theſe Up- ſKips. Amongſt all others, 
one eſpecially moved me at this Time to 
ſpeak : This it is, Sir: A Gentlewoman came 
and told me, that a great Man keepeth certain 
Lands of hers from her, arid will be her Te. 
nant in ſpight of her Teeth. And that in a 

whole Twelve-month ſhe could not get but 
one Day for the Hearing of her Matter, and 
the ſame Day, when it ſhould be heard, the 
great Man brought on his fide a great ſight of 
Lawyers for his Council; the Gentlewoman 
had but one Man of Law, and the great 
Man ſhakes him ſo, that he cannot tell what 
to do; ſo that when the Matter came to the 


Point, the Judge was a means to the Gentle- 


woman, that ſhe ſhould let the great Man 
have a Quietneſs in her Land: I beſeech your 
Grace, that ye would look to theſe Matters. 
And you proud Judges ! Hearken what God 
ſaith in his Holy Book; Audite illos, ita par- 
vum ut magnum, Hear them (faith he) the 


Small as well as the Great, the Poor as well 


as the Rich, regard no Perſon, fear no Man. 
And why ? Qzia Domini Judicium eft, The 
Judgment is God's. Mark this Saying, thou 
proud Judge, the Devil will bring this Sen- 
rence againſt thee at the Day of Doom. Hell 
will be full of theſe * if they repent 


ry not, 
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1 not, and amend; they are worſe than the 
wicked Judge that Chriſt ſpeaketh of Lake 
the 19th, that neither feared God nor the 
World. Our Judges are worſe than this 
Judge was; for they will neither hear Men 
© for God's ſake, nor Fear of the World, nor 
* Importunateneſs; nor any thing elſe; yea, 
*© ſome of them will command them to * Ward 
< if they be importunate. I heard ſay, That 
*© when a Suiter came to one of them, he 
% ſaid, What Fellow is it that giveth theſe 
* Folks Counſel to be ſo importunate? He 
* deſerves to be puniſhed and committed to 
* Ward. Marry, Sir, Puniſh me then, it is 
even [I that gave them Counſel, I would 
„ gladly be puniſhed in ſuch a Cauſe; and if 
* you amend not, I will cauſe them to cry 
cout upon you ſtill, even as long as I live.” 
— Theſe are the very Words of that good 
Biſhop and Martyr Father Latimer. But now- 
a- days the Judges be afraid to hear a Poor 
% Man againſt the Rich; inſomuch, they 
ce will either pronounce againſt him, or ſo 
« drive off the Poor Man's Suit, that he 
« ſhall not be able to go through with it .““ 
Furym. Truly they are ſomewhat Bold, but 1 
think very Honeſt ones. But what ſignify they 
to our Diſcourle ? 
Barr. Only this; Suppoſe the Judges of 
thoſe Times, thinking themſelves aggrieved by 
fuch his Freedom, ſhould have brought an J- 
E | diiliment 


* Priſon, I See alſo Latimer's Third Sermon. 
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diAment againſt him, ſetting forth, that falſly and 
malicionſly intending to ſcandalize the Government 
and the Adminiſtration of Juſtice in this Realm, 
aud bring the ſame into Contempt, he did ſpeak, 


publiſh, and declare the falſe and ſcandalous Wards 
before 8 


Furym. I conceive, the Judges had more 


Mit, 3 to trouble themſelves about ſuch a 
Buſineſs, 

Barr. That is nothing to the Paroles but 
ſuppoſe, I ſay, by them, or any body elſe, it 
had been done, and his ſpeaking the Words had 
been proved, and you had then been living and 
one of the Jury. 

Jurym. I would have pronounced him not 
Guilty, and been ſtarved to Death before I 


would. have conſented to a contrary Verdict, 


becaule the Words in themſelves are not Crimi- 
nal, nor reflecting upon any Particulars; and 
as for what is ſuppoſed to be laid in the 


Indictment or Information, that they were 


publiſhed or ſpoken to ſcandalize the Govern- 
ment and the Adminiſtration of Fuſtice, or to bring 
the ſame into Contempt, nothing of that appears. 
Barr. You reſolve, as every honeſt, under- 
ſtanding, conſcientious Man would do in the 
like Caſe; for when a Man is proſecuted for 


that which in itſelf is 26 Crime, how dreadfully 


ſoever it may be ſet out, as the Inquiſitors 
in Spain uſe to clothe innocent Proteſtants, 
whom they conſign to the Flames, with Sam- 
benito's ( (Garments all over bepainced with Devils) 

that 


"EM 
chat the People beholding them in ſo helliſh a 
Dreſs, may be ſo far from pitying them, that 
they may rather, condemn them in their 
Thoughts as Myſcreauts not worthy to live, 
though in truth they know nothing of their 
Cauſe; yet I ſay, notwithſtanding any ſuch 
Bugbear Artifices, an innocent Man ought to 
be acquitted, and not he' and all his Family 
ruined, and perhaps utterly undone, for Words 
or Matters harmleſs in themſelves, and poſſibly 
very well intended, but only rendered Criminal, 
by being thus hideoufly dreſſed up, and 
wreſted with ſome far-ietched, forced and odious 
Conſtruction. _ 

FJurym. This is a Matter well worthy the 
Conſideration of all Juries ; for indeed J have 
often wondered to oblerve the Adverbs in 
Declarations, Indictments, and Informations, 
in ſome Caſes to be harmleſs Vinegar and 
Pepper, and in others Henbane ſteeped in Aqua 
Fortis. 

Barr. That may eaſily happen, where the 
Jury does not aijtinguiſp legal Implications, 
from ſuch as conſtitute, or materially aggravate 
the Crime; for if the Jury ſhall honeſtly 
refuſe to find the latter in Caſes where there 
is not direct Proof of them, viz. That ſuch 
an Act was done Fa'ſly, Scandaloufly, Maliciouſiy, 
with an Intent to raiſe Sedition, defame the 
Government, or the like, their Mouths are not 
to be ſtopt, nor their Conſciences ſatisfied 
with the Court's telling them —— You have 

0 E 2 noihing 
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nothing to do with that; it's only Matter of Form 
or Matter of Law; you are only to examine the 
Fat, whether he ſpoke ſuch Wards, writ or 
fold ſuch a Book, or the like: For now, if 
they ſhould ignorantly take this for an An- 
ſwer, and bring in the Priſoner Guiliy, though 
they mean and intend of the naked Fact or 
bare Act only; yet the Clerk recording it, 
demands a further Confirmation, ſaying to 
them, thus; Well then, you ſay A. B. is Guilty 
of the Treſpaſs or Miſdemeanour in Manner and 
Form as he ſtands indified, and ſo you ſay all? 
To which the Foreman anſwers for himſelf 
and his Fellows, Jes. Whereupon the Ver- 
dict is drawn up —Juratores ſuper Sacra- 
mentum ſuum dicunt, &c. The Jurors do ſay 
upon their Oaths, that A. B. maliciouſiy, in Con- 
tempt of the King and the Government, with an 
Intent to ſcandalize the Adminiſtration of Juſtice, 
and to bring the ſame into Contempt, or to raiſe 
Sedition, &c. (as the Words before were laid) 
fpake ſuch Words, publiſhed ſuch a Book, or did 
ſuch an Ad, againſt the Peace of our Lord the 
Ling, his Crown and Dignity. 
Thus a Uerdic, ſo called in Law, 94. 
veritatis, becauſe it ought to be the Uoite or 
Saying of Truth itſelf, may become com: 
poſed in its material Part of Faiſhood. Thus 
twelve Men 1gnorantly drop into a Perjury. 
And will not every conſcientious Man trem- 
ble to pawn his Soul under the ſacred and 
dreadful Solemnity of an Oath, to atteſt and 

MO * Ig juſtify 
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juſtify a Lye upon Record to all Poſterity ? be- 
tides the Mrong done to the Priſoner, who thereby 
perhaps comes to be Hanged, (and ſo the Jury in 
foro conſcientie are certainly guilty of his Mur- 
ther ;,) or at leaſt by Fine or Impriſonment un- 
done, with all his Family, whoſe juſt Cur/es 
will fall heavy on ſuch unjuſt Jurymen and 
all their Paſterity, that againſt their Oaths and 
Duty occaſioned their cauſeleſs Miſery. And 
is all this, think you, nothing but a Matter of 
Formality ? 

Furym. Yes, really, a Matter of vaſt Impor- 

tance and ſad Conſideration yet I think you 
charge the Miſchiefs done by ſuch Proceedings 
a little % heavy upon the Furor: Alas, good 
Men! they mean no Harm, they do but follow the 
Direction, of the Court; if any body ever hap- 
pen to be to blame in ſuch Caſes, 1 i muſt be the 
Judges. 
Barr. Les, forſooth ! That's the Jurymens 
common Plea, but do you think it will hold good 
in the Court of Heaven? *Tis not enough that 
we mean no Harm, but we muſt do none neither, 
eſpecially in things of that Moment; nor will 
Ignorance excuſe, where *tis affected, and where 
Duty obliges us to inform ourſelves better, and 
where the Matter is ſo plain and caly to be 
underſtood. 

As for the ure, hey have a fairer Plea 
than you, and may quickly return the Burthen 
back upon the Jurors : For we, may they ſay, 

aid nothing but our Duty, according to uſual Prac- 
ice, 
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tice, the Fury his Peers had found the Fellow G ity 
upon their Oaths of ſuch an odious Crime, and at. 
tended with ſuch vile Preſumptions, and dangerous 
Circumſtances. They are Judges, we took him as 
they preſented him to us, and according to our Duty 
pronounced the Sentence, that the Law inflifts in ſuch 
Caſes, or ſet a Fine, or ordered Corporal Puniſhment 
upon him, which was very moderate, conſidering the 
Crime laid in the Indifiment or Information, and of 
which they had ſo ſworn him Guilty ; if he were in- 
nocent, or not ſo bad as repreſented, let his Deſtruction 
lie upon the Fury, &c. At this rate, if ever we 
ſhould have an unconſcionable Judge, might he 
argue; and thus the Guilt of the Blood or Ruin 
of an innocent Man, when *tis too late, ſhall be 
bandied to and fro; and fbyffied off from the Jury 
to the Judge, and from the Judge to the Jury, 
but really ſticks faſt to both, but eſpecially on the 
Furors ; becauſe the very End of their Inſtitution 
was to prevent all Dangers of ſuch Oppreſſion; 
and in every ſuch Caſe, they do nor only wrong 
their own Souls, and irreparably injure a particular 
Perſon, but alſo baſely betray the Liberties of 
their Country in general: for as without their 404 
Compliance and Act no ſuch Miſchief can happen; 
ſo by it, ill Precedents are made, and the Plague 
is increaſed, honeſter Juries are diſbeartened or 
ſeduced by Cuſtom from their Duties, juſt Pri- 
vileges are loſt by Diſuſe, and perhaps within a 
while ſome of themſelves may have an Hole pickt 
In their Coats, and then they are tried by ano- 
ther Jury juſt as wiſe and honeſt, and ſo de- 
ſervedly come to ſmart under the ruinating 
1 60 : | I fetts 
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Effeds and Example of their own Folly and 
Injuſtice. 

Jurym. You talk of Folly, and blame Jury- 
men, when indeed they cannot help it; they 
would ſometimes find ſuch a Perſon Guilty, and 
ſuch an one Innocent, and are perſuaded they 
ought ſo to do, but the Court over-rules, and 
forces them to do otherwiſe. 

Barr. How, I pray? 

Jurym. How? Why, did you never hear a 
Jury threatened to be Fined and Impriſoned, if they 
did not comply with the Sentiments of the 
Court ? 

Barr. I have read of ſuch Doings, but I 
never heard, or ſaw it done; and indeed I 
do not doubt but our Seats of Juſtice are fur- 
niſhed with both better Men, and better Lau- 
yers, than to uſe any ſuch Menaces or Dureſs; 
for undoubtedly *tis a baſe and very illegal 
Practice. But however, will any Man that 
fears God, nay, that is but an honeſt Heathen, 
debauch his Conſcience, and forſwear himſelf, 
do his Neighbour Injuſtice, betray his Coun- 
try's Liberties, and conſequently enflave himſelf 
and his Poſterity, and all this merely becauſe he 
is hefored and threatened a little? 

Jurym. I know it ſhould not fway with any; 
but, alas, a Priſon is terrible to moſt Men, what 
ever the Cauſe be; and the Fine may be ſuch, if 


one ſhall refuſe to comply; as may utterly 7 ruin 


one's Family. 
Barr. Fright not yourſelf, there is no Cauſe 


for this Ae to ſhake your Conſcience out 
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of Frame; if you are threatened, tis but Brutum 
Fulmen, Lightning without a Thunderbolt, no- 
thing but big Words; for it is well known, That 
there is never a Judge in England that can 
Fine or Imprilon any Juryman in ſuch a 


Cale. 
Jurym. Good Sir! I am half aſhamed to hear 


a Barriſter talk thus; have not ſome in our Me- 
mory been Fined and Imprifoned ? And ſure that 
which has aually been done, is not altogether 
Impoſſible. 

Barr. Your Servant, Sir! Under favour of 
your mighty Wiſdom and Experience, when I 
faid no Judge could do it, I ſpake the more 
hke a Barriſter ; for *tis a Maxim in Law—14 
poſſumus, quod Jure poſſumus. A Man is ſaid 
to be able to do only ſo much, as he may 
Lawfully do. But ſuch Fining and Impriſon- 
ing cannot Latefully be done; the Judges have 
no Right or Power by Law to do it, and there- 
fore it may well be ſaid, they cannot, or are not 
able to do it. 

And whereas you ſay, that ſome Furies in our 
Memory have been Fined and Impriſoned, you 
may poſſibly ſay true; but *tis as true, that 
it hath been only in our Memory, for no ſuch 
Thing was practiſed in antient times; for ſo 
I find it aſſerted by a late learned Judge “*, in 
theſe poſitive Words: No Caſe can be offered, 
either before Altaints granted in General, or after, 
that ever a Jury was puniſhed by Fine and Impriſon- 


ment 


Lord Chief Juſtice Vaughan, in his Reports, Fol. 146. 
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ment by any Fudge, for not finding according to 

their Evidence and his Direction, until Popham's 

Time; nor is there clear Proof, that he ever Fined 

them for that Reaſon, ſeparated from other Miſde- 
meanours. And Fol. 152, he affirms, — That no 

Man can fhew, that a Jury was ever puniſhed upon 

an Information, either at Law, or in the Star- 
Chamber, where the Charge was only for finding 

againſt their Evidence, or giving an untrue Verdict, 

unleſs Imbracery, Subornation, or the like were 

joined. So that, you ſee, the Attempt is an In- 
novation as well as unjuſt, a Thing unknown 

to our Fore-fathers and the ancient Sages of 

the Law; and therefore ſo much the more to 

be "watched againſt, reſiſted, and ſuppreſſed, 

; whilſt young, left in time this crafty Cockatrice's 
N Egg, hatched and foſtered by Ignorance and pu- 
. fillanimous Compliance, grow up into a Serpent 
too big to be maſtered, and ſo blaſt and deſtroy 

the Firſt- born of our Engliſh Freedoms. And 
indeed bleſſed be God) it hath hitherto been 
rigorouſly oppoſed as often as it durſt crawl 
abroad, being condemned in Parliament, and 
knocked o'th* head by the Reſolutions of the 

Judges upon ſolemn Argument: As by and by 

1 ſhall demonſtrate, 
Furym. Well, but are Jurors not liable then 
70 Fine or Impriſonment, in any Caſe what- 


Barr. Now you run from the Point; we 
- were talking of giving their Verdict, and you 


ſpeak of any Caſe whatſoever. Whereas you 
mould herein obſerve a neceſſary Distinction, 
F which 
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which I ſhall give you in the Wordy, of that 
learned Judge laſt recited* : Much of the Office of 
Furors, in order to their Verdict, is Miniſterial; 
as not withdrawing from their Fellows after they 
are ſworn ;, not receiving from either fide Evidence 


not given in Court; not eating and drinking before 


their Verdict; refuſing to give a Verdift, &c. 
Wherein if they tranſgreſs, they may be Finable. 
But the Verdift itſelf, when given, is not an Af 
Miniſterial, but Judicial, and (ſuppoſed to be) ac- 
cording to the beſt of their Judgment; for which 
they are not Finable, nor to be puniſhed but by At- 
taint : that is, by another Fury, in Caſes where an 
Attaint lies, and where it ſhall be found that 
IVilſully they gave a Verdict Falſe and Corrupt. 
Now that Juries o#berwiſe are in no Caſe pu 
niſbable, nor can (for giving their Verdict accord- 
ing to their Conſciences and the beſt of their 
Judgment) be legally Fined or Impriſoned by any 


Judge, on colour of not geing according to their 
Evidence, or finding contrary to the Directions of 


the Court, 1s a Truth both founded on unan- 
ſwerable Keaſons, and confirmed by uretragable 
Authorittes. 

FJurym. Thole 1 TY oladly hear. 

Barr. They are many, but ſome of the moſt 
evident are theſe that follow. 

As for Reaſons : 


1. A Jury ought not to be Fined or Impriſoned 
becauſe they do not follow the Judge's Direc- 


tions; for it they do follow his Directions, they 


may yet be Attainted: and to ſay they gave 


their 
. ke Reports, F ol. 152. 
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their Verdict according to his Directions is no 
Barr, but the Judgment ſhall be reverſed, and 
they puniſhed for doing that, which if they had 
not done, they ſhould (by this Opinion) have been 
Fined and Impriſoned by the Judge. — Which is 
Unreaſonable. 

2. If they do not follow his Direction, and be 


therefore Fined, yet they may be Attainted, and 


ſo they ſhould be doubly puniſhed by diſtinct 
Judicatures for the ſame Offence, which the 
Common Law never admits. 

3. To whatend is the Jury to be returned out 
of the Vicinage (that is, the Neighbourhood) whence 
the Iſſue ariſeth ? To what end muſt Hundredors 
be of the Jury, whom the Law ſuppoſeth to 


have nearer Knowledge of the Fact than thoſe 


of the Vicinage in general? To what end are 
they challenged ſo ſcrupulouſly to the Array and 
Poll? To what end muſt they have ſuch a cer- 
tain Freehold, and be probi & legales bomines, and 
not of Afiniiy with the Parties concerned, c. 
if after all this they implicitly muſt give a Ver- 


dick by the Dictates and Authority of another 
Man, under pain of Fines and Impriſonment, 


when ſworn to do it according to the beſt of 
their own Knowledge ? A Man cannot ſee by 
another's Eye, nor hear by another's Ear; no 
more can a Man conclude or infer the Thing to 
be reſolved by anolber's Underſtanding or Rea- 
ſoning, unleſs all Mens Underſtandings were 


equally alike. And if merely in compliance, 


* becauſe the Judge /s thus or thus, a Jury 


ſhall BYE a Verdict, tho' ſuch their Verdict 
F 2 ſhould 
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ſhould happen to be right, true, and juſt, yet they 
being not aſſured it is ſo from their own Under- 
ſtanding, are forſworn, at leaſt in Foro Conſcientie. 

4. Were Jurors ſo Finable, then every Mayor 
and Bailiff of Corporations, all Stewards of 
Leets, Juſtices of Peace, &c. whatever Matters 
are tried before them, ſhall have Verdidis to their 
Minds, or elſe Fine and Impriſon the Jurors cill 
they have ; ſo that ſuch muſt be either pleaſed, 
humoured, or gratified, elſe no Juſtice or Right 
can be had in any Court. 

5. Whereas a Perſon by Law may challenge 
the Sheriff or any Juryman, if of Kin to his 
Adverſary, yet he cannot challenge a Mayor, 
Recorder, Juſtice, &c. who *'tis poſſible will 
have a Verdict for their Kinſman, or againſt their 
Enemy, or elle Fine and Impriſon the Jury till 
they have obtained it: So that by this means 
our Lives, Liberties, and Properties ſhall be 
ſolely tried by, and remain at the arbitrary Diſ- 
poſal of every mercenary or corrupted Juſtice, 
Mayor, Bailiff, or Recorder, if any ſuch ſhould 
at any Time get into Office. 

6. *Tis unreaſonable that a Jury ſhould be 
Finable on Pretence of their going againſt their 
Evidence, becauſe it can never be Fried whether 
or no in Truth they did find with or againſt 
their Evidence, by reaſon no Writ 2 Error lies 
in the Caſe. | 

7. Were jurymen liable to ſuch aus 
Fines, they ſhould be in a worſe Condition than 
the Criminals that are tried by them ; for in 


all Civil Actions, Informations, and Indict- 
$2 | ments, 
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ments, ſome Appeals, or Writs of falſe Judg- 
ment, or of Error, do lie into Superior Courts to 
try the regular Proceedings of the Inferior. But 
here can be no After-Trial or Examination, 

but the Juryman (if Fining at all were lawful) 
muſt either pay the Fine, or lie by it, without 
Remedy, to decide whether in his particular Caſe 
he were legally fined or not. 

8. Without a Fact agreed, it is as impoſſible 
for a Judge or any other to know the Law, re- 
lating to that Fact, or direct concerning it, as to 
know an Accident that hath no Subject; for as 
where there is no Law, there is no Tranſgreſſion, 


ſo where there is no Tranſgreſſion, there is no place 
for Law : for the Law (faith Divine Authority) 


is made for the Tranſareſſer. And as Coke tells us, 
Ex Fatto Jus oritur, upon ſtating the Fact or 
Tranſgreſſion, Matter of Law doth ariſe, or 
grow out of the Root of the Fact. Now the 
Jury being the / Judges of Fact, and Matter in 
Jue before them, not finding the Fact on which 
the Law ſhould ariſe, cannot be ſaid to find 
againſt Law, which is no other than a Super- 
ſtructure on Fact; ſo that to ſay they have 
found againſt the Law, when 10 Fa# is found, 
is abſurd; an Expreſſion inſignificant and unin- 


telligible: For no ſue can be joined of Matter 
in Law, no Jury can be charged with the Trial 


of Matter in Law barely, no Evidence ever was 
or can be given to a Jury of what is Law or not. 


Nor can any ſuch Oath be given to, or taken 


by a Jury to try Matter in Law, nor does an 
Attaint lie for ſuch Oath, if falſe, Sc. But if by 
FD . finding 
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Inding againſt the Direfions of the Court in Matter 
of Law, ſhall be underſtood, that if the Judge, 
having heard the Evidence given in Court, (for 
he can regularly know no other, though the 
Jury may) ſhall tell the Jury upon this Evi- 
dence, the Law is for the Plaintiff, or fer the 
Defendant, and the Jury are under pain of Fine 
and Impriſonment to find accordingly; then *tis 
plain the Jury ought of Duty ſo to do. Now 
if this were true, who ſees not that the Jury is 
but a troubleſome Delay, of great Charge, much 
Formality, and no real Uſe in determining Right 
and Wrong, but mere Echoes to ſound back the 
Pleaſure of the Court ; and conſequently that 
Trials by them might be better aboliſhed than 
continued ? Which is at once to ſpit Folly in the 
Faces of our venerable Anceſtors, and enflave 

our Poſterity. T 
9. As the Judge can never dire® what the 
Law is in any Matter controverted, without irt 
knowing the Fadi, ſo he cannot poſſibly know the 
Fact but from the Evidence which the Jury have; 
but he can never fully know what Evidence they 
have, for beſides what 1s ſworn in Court, (which 
is all that the Judge can know) the Jury being 
of the Neighbourhood, may and oft-times do know. 
ſomething of their own Knowledge, as to the 
Matter itſelf, the Credit of the Evidence, Sc. 
which may juſtly feeay them in delivering their 
Verdict, and which Self-Knowledge of theirs is ſo 
far countenanced by Law, that it ſuppoſes them 
capable thereby to try the Matter in Iſſue, (and 
ſo they muſt) though 20 Evidence were given on 
5 either 
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either ſide in Court. As when any Man is in- 
dicted, and no Evidence comes againſt him, the 
Direction of the Court always is, Zou are to 
acquit him, unleſs of your own Knowledge you know 
him Guilty; ſo that even in that Caſe they may 
find him Guilty without any Witneſſes. Now 
how abſurd is it to think, that any Judge has 
Power to fine a Jury for going againſt their Evi- 
dence, when he that ſo fineth knoweth perhaps 
nothing of their Evidence at all, (as in the laſt 


Caſe) or at leaſt but ſome Part of it? For how 


is it poſſible he ſhould lawfully puniſh them for 
that which it 1s impoſſible for him to know ? 
Laſtly, Is any thing more common, than for 
two Lawyers. or Judges to deduce contrary and 
oppoſite Concluſions out of the ſame Caſe in 
Law ? And why then may not two Men infer 
diſtinct Concluſions from the fame Teſtimony ? 
And conſequently, may not the Judge and 
Fury honeſtly differ in their Opinion or Reſult 
trom the Evidence, as well as two Judges may, 
which often happens? And fha!l the Jurymen 
merely for this difference of Apprehenſion merit 
Fine and Impriſonment, becauſe they do that 
which they cannot otherwiſe do, preſerving 


their Oath and Integrity ? eſpecially when by 
Law they are preſumed to know better and much 


more of the Buſineſs, than the Judge does, as 
aforeſaid. 


Are not all theſe groſs contradicting Abſur- 


dities, and unworthy (by any Man that de- 
ſerves a Gown) to be put vpon the Law of Eng- 


land, which has ever owned 4g h4 Reaſon for its | 


Puren: e, 
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Parent, and dutifully ſubmitted to be guided 
thereby ? 

Jurym. If che Law, as you ſay, be Reaſon, 
then undoubtedly this Practice of Fining of Juries 
is moſt 7/legal, ſince there cannot be any thing 
more unreaſonable : But what Authorities have you 
againſt it? 

Barr. You have heard it proved to be a 
modern upſtart Encroachment, ſo you cannot 
expect any direct or expreſs Condemnation of it 
in Ancient Times, becauſe the Thing was not 
then ſet on Foot. And, by the way, though 
Negative Arguments are not neceſſarily concluſive, 
yet that we meet with no Precedents of old of 
Juries fined, for giving their Verdict contrary to 
Evidence, or the Senſe of the Court, is a violent 
Preſumption that it ought not to be done: for 
it cannot be ſuppoſed, that this latter Age 
did firſt of all diſcover, that Verdicts were many 
times not according to the Judges Opinion and 
Liking. Undoubtedly they ſaw that as well as 
we; but knowing the ſame not to be any 
Crime, or puniſhable by Law, were ſo Modeſt 

and Honeſt as not to meddle with it. However, 
what Entertainment it hath met with, when 
attempted in our Times, I ſhall ſhew you in two 
remarkable Caſes. 

1. When the late Lord Chief Juſtice Keeling 
had attempted ſomething of that kind, it was 
_ complained of, and highly reſented by the then 
Parliament; as appears by this Copy of their 


Proceedings thereupon, taken out of their Journal, 
as follows. 


Die 
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Die Mercurii, 11 Decembris, 1 667. 


© The Houſe reſumed the Hearing of the 


reſt of the Report touching the Matter of 
Reſtraint upon furies, and that upon the Ex- 
amination of divers Witneſſes in ſeveral Caſes 
of Reſtraints put upon Juries by the Lord 
Chief Juſtice Keeling; and thereupon reſolved 
as followeth. 


»Firſt, That the Proceedings of the ſaid 


Lord Chief Juſtice in the Caſes now reported 
are Innovations in the Trial of Men for their 
Lives and Liberties. And that he hath uſed 


an arbitrary and illegal Power, which is of dan- 
gerous Conſequence to the Lives and Liberties 


of the People of England, and tends to the 
introducing of an arbitrary Government. 

© Secondly, That in the Place of Judicature 
the Lord Chief Juſtice hath undervalued, 
vilified, and contemned Magna Charta, the 
great P2elerver of our Lives, Freedom, and 
Property. 


© Thirdly, That he be brought to Trial in 


order to condign Puniſhment, in ſuch Manner 
as the Houſe ſhall judge moſt fir and requiſite. 


Die Veneris, 13 Bacenbri, 1667. 
© Reſolved, Sc. 


That the Precedents and Practice of K 


or impriſoning of Jurors for giving their Ver- 
dicts, are illegal.“ 
Here you ſee it Branded in pala; Next 


you ſhall ſee it formally condemned on a ſolemn 


Argument bps the * The Caſe. thus. 


SG At 
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At the Seſſions for London, Sept. 1670. William 
Pen, and William Mead (two of the People com- 
monly called Quaters) were indicted, for that 
they with.others, to the Number of three hundred, 
on the 14th Aug. 22 Regis, in Gracechurch-Street, 
did with Force and Arms, c. unlawfully and 
rumultuouſly afſemble and congregate them- 
ſelves together, to the Diſturbance of the Peace; 
and that the ſaid William Pen did there preach 
and jpeak to the ſaid Mead and other Perſons 
in the open Street; by reaſon whereof, a great 
Concourſe and Tumult of People in the Street 
aforeſaid then and there a long time did remain 
and continue, in Contempt of our ſaid Lord the 
King, and of his. Law, to the great Diſturbante of 
his Peace, to the great Terror and Diſturbance of 
many of his Liege People and Subjects, to the ill 
Example of all others in the like Caſe Offenders, 
and againſt the Peace of our ſaid Lord the King, 
his Crown and Dignity. _ 

Tre Priſoners pleading Net Guilty, it was 
pr oved, that there was a Meeting at the Time in 
che Indictment mentioned, in Gracechurch-Strees, 
conſiſting of three or four hundred People, in 


the open Street; that William Pen was ſpeaking or | 


preaching to them, but what he ſaid, the Wit- 
neſtes (who were Officers and Soldiers ſent to 
diſperſe them) could not hear, —This was the 
-Fffect of the Evidence; which Sir John Howel, 
the then Recorder, (as I find in the Print of that 
F'r:al} was pleaſed to ſum up to che Jury, in thele 
Words: 


4 « You 
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© You have heard what the Indictment is, it is 
for preaching to the People in the Street, and 
drawing a tumultuous Company after them, 


and Mr. Pen was ſpeaking ; if they ſhould not 
© be diſturbed, you ſee they will go on; there 


are three or four Witneſſes that have proved 


this, that he did preach there, that Mr. Mead 
did allow of it, After this you have heard 


ö by ſubſtantial Witneſſes what is ſaid againſt 
them; Now we are upon the Matter of Fac, 


© which pou are to keep to, and obſerve, as 


* what hath been fully ſworn, at your Peril. 


This Trial begun on the Saturday; the Jury. 


retiring, after ſome conſiderable Time ſpent in 


Debate, came in, and gave this Verdict. —— 


Guilty of ſpeaking in Gracechurch-Street. At which 
the Court was offended, and told them, hey 


had as good ſay nothing; adding, — Vas it not 
an unlawful Aſſembly ? You mean he was ſpeak- 


ing to a Tumult of People there? But the Fore- 


man ſaying, what he had delivered was all he 
had in Commiſſion, and others of them affirm- 


ing, that they allowed of no ſuch Word as an 
unlawful Aſſembly in their Verdict, they were ſent 
back again, and then brought in a Verdict in 


Writing, ſubſcribed with all their Hands, in 


theſe Words: 


We the Jurors lente named do find William 


Pen to be guilty of ſpeaking or preaching to an 


Aſſembly met together in Gracechurch-Strect, 
the 14th of Aug. 1670. And William Mead 


not guilty of the ſaid Indiliment. 


bY OE * This - 
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This the Court reſented ftill worſe, and 
therefore ſent them back again, and adjourned 
till Sunday Morning; but then too they inſiſted 
on the ſame Verdict: fo the Court adjourned 
till Monday Morning ; and then the Jury brought 
in the Priſoners generally Not Guilty; which 
was recorded, and allowed of. But immediately 
the Court fined them forty Marks a Man, and 
t6 lie in Priſon till paid. 

Being thus in Cuſtody, Edw. Buſpel, one of the 
ſaid Jurors, on the ninth of November follow- 
ing brought his Habeas Corpus in the Court of 
Common Pleas. On which the Sheriffs of London 
made Return, That he was detained by virtue 
of an Order of Seſſions, whereby a Fine of 
* forty Marks was ſet upon him and eleven 
© others particularly named, and every of them 
© being Jurors ſworn to try the Iſſues joined be- 
< tween the King, and Pen and Mead, for cer- 
© tain Treſpaſſes, Contempts, unlawful Aſſem- 
© blies and Tumults, and who then and there 
© did acquit the ſaid Pen and Mead of the ſame, 
© againſt the Law of this Kingdom, and againſt 
© full and manifeſt Evidence, and againſt the Di- 
c rection of the Court in Matter of Law, of and 
upon the Premiſes openly in Court to them ' 
given and declared; and that it was ordered 

they 

Note, Though this Jury, for their excellent Example of 
Courage and Conſtancy, deſerve the Commendation of every 
good Ergli/pnan; yet, if they had been better adviſed, they 
might have brought the Priſoners in Not Guilty at fuſt, and 


ſaved themſelves the Trouble and Incunveniencies of theſe tw 
Nights Reſtraint. See Itate-Trials, Vol. II. p. 606. in fol 
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+ they ſhould be impriſoned till they ſeverally 

paid the ſaid Fine, which the ſaid Buſbel not 

© having done, the ſame was the Cauſe of his 
Caption and Detention “. 

The Court coming to debate the Yalidity of 

this Return, adjudged the ſame inſufficient : For, 
5. The Words, — againſt full and manifeſt Evi- 
dence, was too general a Clauſe: the Evidence 
ſhould have been fully and particularly recited, 
elſe how ſhall the Court know it was /o full and 
evident ? they have now only the Judgment of 
the Seſſions for it, that it was ſo: but ſaid the 
Judges, Our Fudgments ought to be grounded upon 
our own Inferences and Underſtandings, and not 
upon theirs, 
2. It is not ſaid, that they acquitted the Per- 
ſons indicted againſt full and manifeſt Evidence, 
corruptly, and knowing the ſaid Evidence to be full 
and manifeſt, for otherwiſe it can be no Crime : 
for that may ſeem full and manifeſt to the Court, 
which does not appear ſo to the Jury. 

3. The other Part of the Return, viz. That 
the Jury had acquitted thoſe indicted, againſt the 
Diredtion of the Court in Matter of Law, was alſo 
adjudged to be naught, and unreafonable, and 
the fining the Juries for giving their Verdict in any 
Caſe concluded to be illegal, for the ſeveral Rea- 
ſons before recited, and other Authorities of 
Law urged to that purpoſe; and all the Prece- 
dents and Allegations brought to juſtify the Fine 
and Commitment, ſolidly anſwered, Whereupon 
the Chief Juſtice delivered the Opinion of the Court, 


That 
> see Buſes Caſe in Vaughan $ * at large. 
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That the Cauſe of Commitment was inſufficient ; 
and accordingly the ſaid Buſbel, and other his 
Fellow-Priſoners, were diſcharged, and left to 
the Common Law for Remedy and Reparation of 
the Damages by that tortuous illegal Impriſonment 
ſuſtained. 

Which Caſe is (amongſt others) reported by 
that learned Judge Sir John Vaughan, at that 
time Lord Chief Juſtice of the Common-Pleas, 
ſetting forth all the Arguments, Reaſons, and 
Authorities on which the Court proceeded there- 
in; from which I have extracted moſt of the 
Reaſons which I before recited for this Point, 
and for the greateſt part in the very Words of 
that reverend. Author. 

Jurym. This Reſelution hath, one would think, 
(as you ſaid) knocked this illegal Practice on the 
head, beyond any Poſſibility of Revival; but 
may it not one Day be denied to be Law, and the 
contrary juſtified ? 

Barr. No ſuch Thing can be done without 
apparent violating and ſubverting all Law, Ju, 
tice, and Modeſiy; for though the Precedent it- 
ſelf be valuable, and without further Inquiry is 
wont to be allowed, when given thus deliberately 
upon ſolemn Debate by the whole Court ; yet, 
*tis not only that, but the ſound, ſubſtantial 
and everlaſting Reaſons, whereon they grounded 
ſuch their Reſolves, that will at all times 7u/tify - 
Fining of Juries in ſuch Caſes to be egal. 
Beſides, as the Reporter was moſt conſiderable, 
both in his Quality as Lord Chief Juſtice, and 
for his Parts, Soundneſs of Judgment, and deep 

| Learning 
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Learning in the Law; fo ſuch his Book of Re- 
ports is approved and recommended to the 
World, (as appears by the Page next after 
the Epiſtle) by the Right Honourable the. pre- 
ſent Lord Chancellor of England; Sir William 
Scroggs, now Lord Chief Juſtice of England ; 
my Lord North, Chief Juſtice of the Common- 
Pleas; and in a word, by all the Judges of 
England at the Time of publiſhing thereof: to 
that it cannot be imagined how any Book can 
challenge greater Authority, unleſs we ſhould 
expect it to be particularly confirmed by Act of - 
Parhament. 

Furym. You have anſwered all my Scruples ; 
and ſince I ſee the Law has made ſo good Pro- 
viſion for Jurymens Privileges and Safety, God 
forbid any Juryman ſhould be of ſo baſe a 
Temper, as to betray that (otherwiſe) impreg- 
nable Fortreſs wherein the Law hath placed him, 
to preſerve and defend the juſt Rights. and Li- 
berties of his Country, by treacherouſly ſur- 
rendering the ſame into the Hands of Violence or 
Oppreſſicn, though maſked under ever ſo fair 
Stratagems and Pretences. For my own Part, 
I ſhall not now decline to appear according to 
my Summons, and therefore (though I fear I 
have detained you too long already) ſhall deſire 
2 little more of your Direction. about the Offce 
of a Juryman in particular, that I may uprightly 
and honeſtly diſcharge the ſame. 

Barr. Though I think, from what we have 
diſcourted, being digeſted and improved by your 
_ own Reaſon, You may ſufficiently inform your- 

ſelf; 
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ſelf ; yet, to gratify your Requeſt, I ſhall add 2 
few brief Remarks, as well of what you ought 
cautiouſly to avoid, as what you muſt diligently 
purſue and regard, if you would juſtly and 
truly do your Duty. 


Firft, As to what you muſt avoid. 
1. I am very confident, that you would not 
willingly violate be Oath which you take; but 
*tis poſſible that here are ſuch, who as frequently 
break them, as take them, through their careleſs 
Cuſtom on the one Hand, or flaviſh Fear on the 
other, againſt which I would fully caution you ; 
that you may defend yourſelf and others againſt 
any Enemies of -your Country's Liberties and 
Happineſs, and keep a good Conſcience towards 
God and towards Man. 
2. Tis frequent, that when Juries are with- 
drawn, that they may conſult of their Yerdig, 
they ſoon forget that ſolemn Oath they took, 
and that mighty Charge of the Life and Liberty 
of Men, and their Eſtates, whereof then they are 
made Judges; and on their Breath, not only the 
Fortunes of the particular Party, but perhaps the 
Preſervation or Ruin of ſeveral numerous Fami- 
lies does ſolely depend: Now I ſay, without due 
Conſideration of all this; nay ſometimes with- 
out one ſerious Thought or conſulted Reaſon offer- 
ed Pro or Cen, preſently the Foreman, or one or 
two that call themſelves antient Jurymen, (though 
in Truth they never &zew what belongs to the 
Place more than a common School-boy) raſhly 
deliver their Opinions, and all the reſt in reſpect 


to 
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to their ſuppoſed Gravity and Experience, or be- | 
_ cauſe they have the biggeſt Ffates, or to avoid | 
the trouble of diſputing the Point, or to prevent 

the ſpoiling of Dinner by Delay, or ſome ſuch 

weighty Reaſon, forthwith agree Blind-fold, or 

elſe go to holding up of Hands, or telling of 

Noſes, and ſo the Major Vote carries away cap- 

tive both the Reaſon and the Conſcience of the 

reſt; Thus trifling with Sacred Oaths, and put- 

ting Mens Lives, Liberties and Properties (as it 

were) to the hap-hazard of Croſs or Pile. This 

Practice, or ſomething of the like kind, is ſaid 

to be too Cuſtomary amongſt ſome Jurors, which | 
occaſions ſuch their extraordinary Diſpatch of | | 

the weightieſt or moſt intricate Matters; but 

there will come a Time when they ſhall be called 

to a ſevere Account for their Haſte and Negli- | 
gence; therefore have a care of ſuch Fellow- Jurors, 2 

3. Such a flaviſh Fear attends many Jurors, 

that let the Court but direct to find Guilty, or 
Not Guilty, though they themſelves ſee no juſt © 

Reaſon for it; yea, oft-times though their own 
Opinions are contrary, and their Conſciences 

tell them it ought to go otherwiſe; yet, right 

or wrong, accordingly they will bring in their 

Verdict; and therefore many of them never 

regard ſeriouſly the Courſe and Force of the Evi- 

dence, what and how it was delivered more or 

leis to prove the Indictment, &c. But as the 

Court ſums it up, they find; as if Juries were 

appointed for no other purpoſe but to echo back 

what the Bench would have done. Such a baſe 

Temper is to be avoided, as you would eſcape 


H being 
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being for/worn, even though your Verdict ſhould 
be right; for ſince you do not know it ſo to 
be by your own Judgment or Underſtanding, 
you have abuſed your Oath, and hazarded your 
own Soul, as well as your Neighbour's Lie, 
Liberty or Property, becauſe you blindly depend 
on the Opinion, or perhaps Paſſion of others, 
when you were ſworn well and truly to try them 
yourſelves. Such an implicit Faith is near of kin 
to that of Rome in Religion, and (at leaſt in the 
next degree) as dangerous. 
4. There are ſome that make à Trade of 
being Jurymen, that /e, for the Office, ute 
Means to be conſtantly continued in it, will not 
give a diſobliging Verdict leſt they ſhould be 
* diſcharged, and ſerve no more: theſe ſtanding 
Furors have certainly ſome ill game to play. 
There are others that hope to /ignalize them- 
ſelves, to get a better Trade, or ſome Pre- 
ferment by ſerving @ Turn: There are others 
that have particular Piques, and a Humour of 
Revenge againſt ſuch or ſuch Parizes; if a 
Man be but miſcailed by ſome odious Name, or 
ſaid to be of an exploded Faction ſtraight 
they cry, hang him, find bim Guilty, no Puniſh- 
ment can be too bad for ſuch 4 Fellow; in 
ſuch a Caſe they think it merit to fretch an Evi- 
dence on the Tenter-hooks, and rain a Point 
of Law, becauſe they fancy it makes for the 
Intereſt of the Government. As it Ijuſtice or 
Oppreſſien could in any Caſe be for the true In- 
tereſt of Government, when in Truth nothing 
more weakens or deſtroys it. But this was an old 
| Stratagem, 
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Stratagem, If thou ſuffer his Man to eſcape, thix 
Halt not be Cæſar's Friend: When Cæſar was fo 
far from either needing or thanking them for any 
ſuch baſe Services, that had he but truly under- 
ſtood them, he would ſeverely have RO 
their Partiality and Tyranny. 
All theſe and the like peſtilent Biaſſes are to 
be avoided and abominated by every honeſt 
Juryman. 


But now as to the poſitive Qualifications re- 

0 

1. You that are Jurymen ſhould firſt of all 
ſeriouſly regard the Weight and Importance of 
the Office; your own Souls, other Mens Lives, 
Liberties, Eſtates, all that in this World are 
dear to them, are at ſtake, and in your Hands ; 
therefore conſider Things well before-hand, 
and come ſubſtantially furniſhed and provided 
with ſound and well-grounded Conſciences, with 
clear Minds, free from Malice, Fear, Hope, or 
Favour ; leſt, inſtead of Judging others, thou 
ſhouldeſt work thy own Condemnation, and 
ſtand in the ſight of God, the Creator and Judge 
of all Men, no better than a Murtherer, or Per- 5 
Jured Malefactor. 
2. Obſerve well the Record, ee or 
Information that is read, and the ſeveral Parts 
thereof, both as to the Matter, Manner, and 
Form. 

3. Take due Notice and Regard to the Evi- 
dence offered for Proof of the Indictment, and 
each Part of it, as well to Manner and Form as 


H 2 Matter; 
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Matter; and if you ſuſpect any Subornation, 
foul Practice, or Tampering hath been with the 
Witneſſes, or that they have any Malice or ſiniſter 
Deſign, have a ſpecial regard to the Circum- 
ſtances or Incoherencies of their Tales, and en- 
deavour by apt Queſtions to ſift out the Truth, 
or diſcover the Villany. And for your better 
Satisfaction, endeavour to write down the Evi- 
dence, or the Heads thereof, that you'may the 
better recall it to Memory. 

4. Take notice of the Nature of the Crime 
charged, and what Law the Prolecution is 
grounded upon, and diſtinguiſh the ſuppoſed 
criminal Fact which is proved, from the aggra- 
vating Circumſtances which are not proved. 

5. Remember that in Juries there is no Plu- 
rality of Voices to be allowed; ſeven cannot 
over-rule, or by virtue of Majority conclude 

five; no, nor eleven, one. But as the Verdict 
is given in the Name of all the twelve, or elſe 
it is void; ſoevery one of them muſt be actu— 
ally agreeing, and ſatisfied in his particular Un- 
derſtanding and Conſcience, of the Truth and 
Righteouſneſs of ſuch Verdict, or elſe he is for- 
ſworn. And therefore, if one Man differ in 
Opinion from his Fellows, they muſt be kept 
together, till either they by Strength of Reaſon or 
Argument can ſatisfy him, or he'convince them. 
For he is not to be hectored, much leſs puniſhed 
by the Court into a Compliance; for as the Lord 
Chief Juſtice Varg ban ſays well“, if a Man dif- 
P in Judgment jrom his Fellows, whereby they are 

kept 
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kept a Day and a Night, though his Diſſent may 
not in truth be as reaſonable as the Opinion of the 
reſt that agree, yet if his Judgment be not ſatisfed, 
one diſagreeing can be no more criminal than four or 
foe diſagreeing with the reſt. Upon which Occa- 
ſion the ſaid Author recites a remarkable Caſe 
out of an antient + Law- Book; A Juror would 
not agree with his Fellows for two Days, and oY 
demanded by the Judges, if he would agree, ſaid, he 

would firſt die in Priſon; whereupon he was commit- 
ted, and the Verdict of the eleven taten: but upon 
better Advice, the Verdict of the eleven was quaſhed, 


and the Furor diſcharged without Fine; and the Fuf- 


tices ſaid the Way was to carry them in Carts (this is 
to be underſtood at Aſſizes where the Judges 


cannot ſtay, but muſt remove in ſuch a Time 


into another County) until they agreed, and 


not by fining them. And as the Judges erred in 


taking the Verdi of Eleven, ſo they did in impri- 
ſoning the Twelfth. And therefore, you ſee, on 
ſecond Thoughts releaſed him. 


6. Endeavour as much as your Cricumſtan- 
ces wilt permit, at your ſpare Hours to read 


and underſtand the Fundamental Laws of the 


Country; ſuch as Magna Charta, the Petition 


of Right, the late excellent Act for Habeas 
Corpus's, Horn's Mirrour of | Fuſtices, Sir Edu. 
C-ke, in his 2d, 34, and 4th Parts of the Inſtitutes 


of the Law of England, and Judge Vaughan's 


Reports : theſe are Books frequent to be had, 


and of excellent Uſe to inform any Reader, of 


e Apprehenſion, of the true Liberties 
3 and 
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and Privileges which every Engliſhman is juſtly 
intitled unto, and eſtated in by his Birthright, 


as alſo the Nature of Crimes, and the Puniſhments 
ſeverally and reſpectively inflifted on them by 
Law, the Office and Duties of Judges, Juries, 
and all Officers and Miniſters of Juſtice, Sc. 
Which are highly neceſſary for every Juryman in 
ſome competent Meaſure to know ; for the Law 
of England hath not placed Trials by Juries, to 
ſtand between Men and Death or Deſtruction to ſo 
little Purpoſe, as to pronounce Men Guilty, with- 
out regard to the Nature of the Offence, or to 
what is to be inflicted thereupon. 

For want of duly underſtanding and conſider- 
ing theſe Things, Juries many times plunge 
themſelves into lamentable Perplexities; as it 


| befel the Jury who were the Triers of Mr. Uda!, 
a Miniſter, who in the 32d Year of Queen El:z. 


was indicted and arraigned at Croydon in Sarry *, 


for High-Treaſon, for defaming the Queen and 


her Government in a certain Book, intitled, 4 


Demonſtration of the Diſcipline, &c. And though 


there was no direct, but a ſcambling Shadow of 
Proof, and though the Book duly conſidered con- 
tained no Matter of Treaſon, but certain Words 
which by a forced Conſtruction were laid to tend 


to the Defamation of the Government, and ſo the 


thing proſecuted under that Name; yet the Jury 


not thinking that in pronouncing him Guilty, 


they had upon their Oath pronounced him Guilty 


of ['reaſon, and to die as a Traitor; but ſuppoſing 
that they had only declared him Guilty of making 


che 
See State-Trials, fal. Vol, 1. P. 161. 
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before me; Mallem revera viginti Facinoroſos mor- 
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the Book, hereupon they brought him in Guilty : 
but when after the Judge's Sentence of Death 
againſt him (which they never in the leaſt intend- 
ed) they found what they had done; they were 
confounded in themſelves, and would have done 
any thing in the World to have revoked that un- 
wary pernicious Verdict, when, alas ! it was too 
late. Dr. Fuller has this witty Note on this Gen- 


tleman's Conviction, That it was conceived Ri- 
gorcus in the greateſt, which at beſt (ſaith he) is 


cruel in the leaſt Degree. And it ſeems ſo Queen 
Elizabeth thought it, for ſhe ſuſpended Exe- 
cution, and he died naturally. But his Story 


ſurvives, to warn all ſucceeding Jurymen to 


endeavour better to underſtand what it is they 
do, and what the Conſequences thereof will be. 
7. As there is nothing I have ſaid intended to 


encourage you to Partiality, or tempt any Jury- 


man to a Connivance at Sin and Malefactors, 


whereby thoſe Peſts of Society ſhould avoid being 
brought to condign Puniſhment, and ſo the Law 


ceaſe to be a Terror to Evil-doers ; which were in 


him an horrible Perjury, and indeed a fooliſh 
\ Pity, or Crudelis Miſericordia, a Cruel Mercy 


for he is highly injurious to the Good, that ab- 


' ſolves the Bad, when real Crimes are proved 
againſt them: fo I muſt take leave to ſay, That 
in Caſes where the Matter is dubious, both Law- 
yers and Divines preſcribe rather Favour than 


Rigour. An emiment and learned Judge * of 
our own, has in this Advice and Wiſh gone 


Ry” em 
* Forteſcue, Cap. 27. 
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ten pietate evadere, quam juſtum unum injuſtè con- ; 


demmari. ' 1 verily (ſaith he) had rather twenty 


 Evil-doers ſhould eſcape Death through Tenderneſs or 


Pity, than that one innocent Man fhould be wal 


condemned. 


L ſhall 2 aan Ae 


of my Lord Cote F, which he generally addreſſes 


to all Judges, but ny no lefs Poperly be 
JEms to nn 


4 


Fear not to do Right to all, and to len 
your [ Verdicts] juſtly according to the Laws; for 


Fear is nothing but a Betraying of the Succours 


that Reaſon ſhould afford; and if you ſhalt 
fjncerely execute Juſtice, be aſſured of three 


Things 

1. Though ſome may pak you, 6 wh God 
will give you his Bleſſing. _ 

2. Thatthough thereby you may 1 8 


Men and Favourites, yet you ſhalt have the 


favourable Kindneſs of the Almighty, and be his 
Favourites. 


And laſtly, That in ſo doing, againſt all en- 


dalous Complaints and pragmatical Devices 
againſt you, God will defend you as with a 


Shield. 


For thou, Lord, wilt give a Bleſſing 


unto the Righteous, and with thy favourable Kind- 


meſs wilt thou defend bim as with 4 Shield. 


Plalm v. 15. 


+ In the Epilogue of his 40 Part of Inflitutes. 
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